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OPINION

Thisisanegligencecase, involving the construction and repair of aresidential building. The
plaintiff owner of a condominium alleged that the builder’ s negligence resulted in the presence of
aharmful microorganisminthebuilding. Thetrial court granted summary judgment infavor of the
builder. We affirm.

On October 30, 1989, the Plaintiff/Appellants, Sidney and Douglas Ames (the “Ameses’),
purchased a newly-constructed condominium in Antioch, Tennessee, built by Defendant/Appellee
Phillips Builders, Inc. (“Phillips’). The Ameses moved into their home shortly after the dosing.
During thewinter of 1989, Mrs. Amesbecameill. Shefelt dizzy, disoriented, nauseous, experienced
blurry vision, sleepl essness, numbnessand tingling in her thighsand|egs, and periodic memory | oss.
Eventually, Mrs. Ameswas diagnosed as suffering from hypersensitivity pneumonitis, areactionto
a type of bacteria called actinomycete. Environmental testing of the condominium revealed
actinomycetes in the home, especially in the crawlspace under the building.

Mr. and Mrs. Amesfiled suit against Phillips, asserting that Phillips' failureto construct the
condominium to allow for proper ventilation of the crawlspace area led to the buildup of the
actinomycete bacteria. They sought damages under several legal theories, including negligence,
breach of implied warranty, and fraudulent misrepresentation.

Mr. and Mrs. Ames asserted that Mrs. Ames’ illness was proximately and legally caused by
high levels of actinomycete bacteria in her condominium, the result of a poorly designed crawl
space. They alleged that Phillips constructed a crawl space which did not meet Southern Building
Code specifications, making Phillips liable under a theory of negligence per se.  They also
contended that, even if Phillipsoriginally had no duty to the Ameses, Phillipsvoluntarily undertook
a duty by attempting to remedy the moisture problem in the condominium. The Ameses aso
maintained that Phillips violated a common law implied new home warranty and areliable for all
incidental and consequential damages resulting from the breach of theimplied warranty. Finaly,
the Ameses claimed that Mrs. Ames asked Phillips sales representative if there had been any
moisture problemsinthe condominium, and that the salesrepresentativereplied inthe negative. The
Ameses aleged that this was a misrepresentation, giving rise to a clam for fraudulent

misrepresentation or inducement.



Theoriginal suit against Phillipswasfiled onMarch 21, 1991. After theinitial pleadingsand
limited written discovery, the Amesesfiled anoticeof voluntary non-suit, and refiled their complaint
on July 15, 1992. Phillips filed an answer and third-party complaint against Wells Fireplace &
Supply, Inc. (Wells). Thetrial court granted Wells' motion for summary judgment, and Wellsisnot
a party to this apped. Phillips filed its first motion for summary judgment in November, 1993,
which was denied. Subsequently, Phillips filed a second motion for summary judgment.

On Phillips motion for summary judgment, the trial court considered the affidavit of Mrs.
Ames' treating physician, Dr. John Strimas, who stated that Mrs. Ames' physical conditionwas a
reaction to actinomycetes, caused by “living inthe homebuilt by PhillipsBuildersthat isinquestion
in thislawsuit.” However, Dr. Strimas dso acknowledged that Mrs. Ames began having medical
problems before moving into the condominium.

The Amesesal so submitted thetestimony of amycological expert, Kevin Kuehn, specializing
intheidentification and quantification of arbornemicroorganisms. Histestimony isrelied upon by
both parties.

Kuehn described actinomycetesasabacteria. Their functionisto degrade plant material and
other organic material:

... [1]f you dig up earth, when you go out and you garden, dig up earth, that earthy

smell is primarily associated with Actinomycetes. That odor, that particular odor is

associaed with Actinomycetes.

Kuehn acknowledged that “fungal particlesare norma components of both indoor and outdoor air.
..." However, he opined that the Ameses’ residence had “afungal contamination problem,” based
on tests performed on samples from the Ameses' home.

Nevertheless, on cross-examination, Kuehn admitted that he did not know if the level of
actinomycetes in the Ameses' home was different from other homes in the Nashville area. He
testified regarding the upper normal limit for concentration of particles of actinomycetes, and
acknowledged that thelevel of actinomycetesinthe Ameses' residencewas“well below” that level.
Samplesonthe Ameses home were found to be below the norma acceptable limit of concentration
of actinomycetes.

After consideration of the entire record, the trid court found no disputed issue of material
fact and granted Phillips’ motion for summary judgment. Fromthis decison, Mr. and Mrs. Ames

now appeal. The Amesesclaim that thetrial court erredin granting Phillips motion for summary



judgment when there were genuine issues of material fact which, when viewed in a light most
favorableto them, demonstrated aprima facie case of (1) common law negligence, (2) violation of
an implied new home warranty, and (3) common law fraud and/or fraudulent inducement, aswell
as a claim for negligence per se against Phillips. Phillips also raises the following issues. (1)
whether the record contains any disputed material facts creating a genuine issue that it owed the
Ameses aduty; and (2) whether the record contains any disputed material facts creating a genuine
issuethat it proximately caused the Ameses alleged damages.

A trial court should grant a motion for summary judgment when the movant demonstrates
that there are no genuine issues of material fact and that the movant is entitled to a judgment as a
matter of law. Tenn. R. Civ. P. 56.03. Inreviewingatrial court’ s grant of summary judgment, this
Court must review the record in the light most favorable to the non-moving party and draw all
inferences in their favor without attaching any presumption of correctness to the trial court’s
judgment in order to determine whether the absence of genuine issues of material fact entitled the
movant to judgment as amatter of law. See McCall v. Wilder, 913 SW.2d 150, 153 (Tenn. 1995).
ThisCourt reviewsthe record de novo, without attaching any presumption of correctnessto thetrial
court’s action. See Carvdl v. Bottoms, 900 SW.2d 23, 26 (Tenn. 1995).

The Ameses do not allege that Phillips had a duty, by agreement or otherwise, to construct
a home completely free of actinomycetes. Thereisno alegation that Phillips had been informed,
or indeed that the Ameseswere aware, that Mrs. Ameswas hypersensitive to actinomycetes. Under
any of the legal theories asserted by the Ameses, there can be no recovery if they cannot produce
evidence that the level of actinomycetesin their home was above the normal or acceptable limits.
The plaintiffs cannot establish negligence without proof that Phillips breached a duty to construct
ahomewith normal levelsof actinomycetes. SeeJenkinsv. CSX Transportation, Inc., 906 S.\W.2d
460, 463 (Tenn. App. 1995), citing elements of a claim for negligence, including “conduct falling
bel ow the applicable standard of careamountingto abreachof ...duty ...."” Likewise, the Ameses
can establish no breach of an implied warranty if they cannot prove alevel of actinomycetes above
that which is norma or acceptable. See Dixon v. Mountain City Construction Co., 632 S.W.2d
538, 541-42 (Tenn. 1982), describing the implied warranty as warranting that the residence is
“sufficiently free of magjor structural defects. . . .” Similarly, the Ameses cannot recover for

fraudulent misrepresentation of they cannot establish that the moisture level in the crawlspace



resulted in an unacceptable level of actinomycetesin thehome. SeeHiller v. Hailey, 915 SW.2d
800 (Tenn. App. 1995); Metro. Gov't of Nashvillev. McKinney, 852 SW.2d 233, 237 (Tenn. App.
1992). (To sustain a claim for fraudulent misrepresentation, plaintiff must prove, among other
things, that her reliance on the misrepresentation caused her injuries.).

Reviewingtherecord inthelight most favorableto the Ameses, it isundisputed that thelevel
of actinomycetes in the Ameses home is below the normal or acceptable limits. Therefore, under
any of the legal theories relied upon by the Ameses, the trial court properly granted summary
judgment in favor of Phillips.

Thedecision of thetrial courtisaffirmed. Costsof appeal aretaxedto Appellants, for which

execution may issue if necessary.
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